REVI SED MARCH 18, 2003

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T

No. 02-50449

In the Matter of: DENNIS RAY BOUCH E; SHERRI BQOUCH E
Debt or s.

RUSH TRUCK CENTERS OF TEXAS L.P.; HELEN G SCHWARTZ, Tr ust ee,
Appel | ant s,
Ver sus
DENNI S RAY BOUCHI E, doi ng busi ness as
M ssion Truck Repair, formerly known as Trinity Vision
Transportation; SHERRI BOUCH E, also known as Sherri L. Giffin,

Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas, San Antoni o Division

March 17, 2003

Bef ore WENER, BENAVI DES, and DENNI'S, G rcuit Judges.
PER CURI AM

Appel l ants Rush Truck Centers of Texas, L.P. and Helen G
Schwartz, Trustee (collectively “Rush Truck”) challenge the
bankruptcy court’s finding (as affirned by the district court) that
84.557 acres of |and owned by debtors-appell ees Dennis and Sherr
Bouchi e (collectively “Bouchie”) is a rural honestead under Texas

law and thus exenpt from the bankruptcy estate. Based on the



factors plainly articulated by Texas law for differentiating
bet ween rural and urban honesteads, we affirm"
. FACTS AND PROCEEDI NGS
The bankruptcy court found that Bouchie' s property is a rural
honmest ead under Tex. Prop. Code 41.002(c). This statute ® states
t hat :

(c) A honestead is considered to be urban if, at
the tinme of designation is nade, the property

is:

(1) located within the limts of a
muni ci pality or its extraterritorial
jurisdiction or a pl atted

subdi vi si on; and

(2) served by police protection, paid or
volunteer fire protection, and at
| east three of the followng
services provided by a municipality
or under contract to a nunicipality
(A) electric;
(B) natural gas;

(C sewer;
(D) stormsewer; and
(E) water.

The bankruptcy court held that the property is wthin the
extraterritorial jurisdiction of Converse, Texas; that it is served
by police protection and fire protection; but that it is not
provided at |east three of the listed services by a nmunicipality,
as required by the express | anguage of the statute. Thus, as the
bankruptcy court concluded, Bouchie’'s property is a rural
honestead. The district court affirned.

[1. ANALYSI S

A St andard of Revi ew.
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ee Tex. Prop. Code § 41.002(c) (2000).
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Wiet her a honestead is urban or rural is a question of fact.?
The bankruptcy court’s findings of fact are subject to clearly
erroneous review and its conclusions of |aw receive de novo
review * A finding of fact premsed on an incorrect | egal
standard, however, |loses the protection of the clearly erroneous
rule.®

B. Determ nation of Rural or Urban.

1. Currently Applicable Test.

Rush Truck first chal | enges t he district court’s
characterization of Bouchie's property as a rural honestead based
on the district court’s sole application of Tex. Prop. Code 8§
41.002(c).® The bankruptcy court did not apply the “nultiple

factors” test adopted in United States v. Blakeman.’ Blakeman's

® Ctowell v. Theodore Bender Accounting, Inc., 138 F.3d 1031,
1033 (5th Cr. 1998).

4] d.

® Southland Corp. v. Toronto-Dominion, 160 F.3d 1054, 1057
(5th Gir. 1998).

® Rush Truck al so argues that the bankruptcy court erred in
its determnation that Bouchie's property was not provided with
sewer services by a nunicipality or under contract to a
muni ci pality. As Rush Truck did not present this argunent to the
district court, we will not consider it on appeal. Little v.
Liquid Air Corp., 37 F.3d 1069, 1071 n.1 (5th Gr. 1994) (en banc).
See also United States v. A son, 4 F.3d 562, 567 (8th Cr. 1993)
(holding that a party waives an argunent considered by the
bankruptcy court if he does not reassert the argunent on appeal to
the district court).

" United States v. Blakeman, 997 F.2d 1084 (5th G r. 1992).
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applicability in light of the 1999 anmendnents of section 41.002(c)
is a question of first inpression for this court.?
The bankruptcy court in the instant case applied the approach

it had previously developed in In re Perry.® In that case, the

bankruptcy court concluded that the questi on whet her a honestead is
rural or urban is answered by first applying section 41.002(c)."
Under Perry, if the honestead does not qualify as urban under the
statute, it is rural and the inquiry ends. ** If, however, the
homest ead neets the statutory definition of “urban,” then the court
continues with its analysis by applying the Bl akeman five-factor
test.  The bankruptcy court in the instant case held that
Bouchi e’ s property did not neet the statutory definition of “urban”
and thus classified it as rural, ending its inquiry.

To determ ne whether the Bl akeman test is applicable in |ight
of the 1999 anmendnent to section 41.002(c), it is useful to
summari ze briefly its origins. Prior to 1989, a honmestead was
characterized as urban or rural by applying a five-factor test

devel oped by the Texas courts.™ The factors that the courts

considered included “(1) the location of the land with respect to

8 See Act of June 19, 1999, 76th Leg., R'S., ch. 1510, § 2,
1999 Tex. Gen. Laws 5232 (anmending Tex. Prop. Code § 41.002(c)).

® 267 B.R 759 (Bankr. WD. Tex. 2001).
9 1d. at 766.
%od.
-
13 Bl akeman, 997 F.2d at 1091.
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the Iimts of the nunicipality; (2) the situs of the land in
guestion; (3) the existence of nunicipal utilities and services;
(4) the use of the |ot and adjacent property; and (5) the presence
of platted streets, blocks and the |ike.”"

In 1989, the Texas |egislature enacted section 41.002(c). *
As enacted, section 41.002(c) stated that “[a] honestead is
considered to be rural if, at the tinme the designation is nade, the
property is not served by municipal utilities and fire and police
protection.”' In Bradley, we held that a honestead that is not
served by nmunicipal utilities, fire, and police protectionis rural
under section 41.002(c) as it was then witten.” W left the
question open, however, whether section 41.002(c) provided the
excl usive test for making the rural/urban determ nati on or whet her
it was but a factor to consider.'™ W indicated, neverthel ess, that

the | egi sl ative history suggested that section 41.002(c) “m ght not

“1d. at 1091 n.14 (quoting In re Bradley, 960 F.2d 502, 511-
12 n.18 (5th Cr. 1992) (citing Vitron Corp. v. Wnstead, 521
S.W2d 754, 755 (Tex. Civ. App. -- Eastland 1975, no wit); Rockett
v. Wllianms, 78 S.W2d 1077, 1078 (Tex. Civ. App. -- Dallas 1935,
wit dismid); Purdy v. Gove, 35 S.W2d 1078, 1081-82 (Tex. G v.
App. -- Eastland 1931, wit ref’d); 43 Tex. Jur. 3d Honesteads 8§ 15
(1985))).

> Bradley, 960 F.2d at 511-12 n. 18.

' |d. at 511 (quoting Act of June 14, 1989, 71st Leg., R S.

ch. 391, § 2, 1989 Tex. Gen. Laws 1519, anended by, Act of June 19,
1999, 76th Leg., R S., ch. 1510, 8 2, 1999 Tex. Gen. Laws 5232).

7 1d. at 511-12.
8 1d, at 511-12 n. 18.



di splace the traditional comon |aw definition of ‘honestead’ in
all cases.”"

We answered that question in Blakeman, ruling that the 1989
version of section 41.002(c) is not “the exclusive test to
determ ne whether a property’'s honmestead status: it is but one
factor a court considers to determ ne whether a court considers to
det ermi ne whet her the honestead is urban or rural.”? W thus held
that section 41.002(c) did not overturn the common |aw five-factor
test.? We then deternmined on the facts in Blakeman that the
property at issue constituted a rural honestead, despite the fact
that it was served by nunicipal utilities or fire and police
prot ection. ?

In 1999, the Texas |egislature substantially rewote section
41.002(c) in its current form as quoted above. Unli ke the
previous version of the section, the current version provides a
detailed framework for determ ning when a property is “urban” and
substantially incorporates the factors included in the traditional
test. Like its predecessor version, however, section 41.002(c)
does not explicitly state that it is the exclusive test for whether
a honestead is urban or rural

At this point, the canons of statutory construction cone to

bear. “A ‘statute is presuned to have been enacted by the

191 d.

20

Bl akeman, 997 F.2d at 1091.

* see id.

2 d.



| egi slature with conplete know edge of the existing law and with
reference toit.’”?® Qur holding in Blakeman that section 41.002(c)
was not the exclusive test for determ ning honmestead status pre-
dated the Texas |egislature’ s anendnent of section 41.002(c) by
seven years. Thus, at first glance, the fact that the anmended
version does not state that section 41.002(c) supplies the
exclusive test suggests that the legislature did not intend to
di spl ace Bl akenan. As we explain below, however, the Texas
| egislature did incorporate part of the Blakeman test into the
current version of the statute. Under the well-known canon

inclusio unius est exclusio alterius, this indicates that the

| egislature intentionally excluded the other factors from the
rural /urban determ nation. This latter inference is nore
consistent with the other evidence that section 41.002(c) in its
current form|eaves no roomfor the Bl akeman test.

Anot her fundanental principle of statutory interpretation
holds that “[w]jhen the legislature anends a law, it is presuned

that it intends to change the | aw. ”*

This canon of interpretation
suggests that the Texas legislature, by substantially anending
section 41.002(c), intended to change the test for determning

whi ch honest eads are urban and which are rural

2 Wchita County v. Hart, 917 S.W2d 779, 782 (Tex. 1996)
(quoting Acker v. Texas Water Commin, 790 S.wW2d 299, 301 (Tex.
1990)) .

2* Buckner dass & Mrror, Inc. v. T.A. Pritchard Co., 697
S.W2d 712, 714 (Tex. App. —Corpus Christi 1985, no wit) (citing
Aner. Surety Co. of New York v. Axtell Co., 120 Tex. 166, 177-78,
36 S.W2d 715, 719 (1931)).




In the framework of these interpretive rules, we concl ude t hat
t he Bl akeman approach did not survive the 1999 anendnent to section
41.002(c). In anmending section 41.002, the legislature created a
detailed scheme for determning which honesteads are to be
considered urban. If courts continued to graft the common | aw t est
on to this statute, they would fundanmentally rewite it and, in
effect, would defeat the legislature’ s ability to change the state
of the law by statutory anendment. Further, applying Blakeman to
section 41.002(c) as anended in 1999 is inappropriate in |ight of
the legislature’s deliberately including sone of the Bl akerman
factors in the anmendnent and excludi ng others. The | egislature
included two of the Blakeman factors in the statute: Location of
the property with respect to nmunicipal limts and whether the | and
is platted.®” In addition, the statute refers to a third Bl akeman
factor — the existence of municipal utilities and services —
whi ch was part of the predecessor statute.? Under the expressio
uni us nmaxim the decision to include three of the Bl akeman factors
but not the others nust be construed to prohibit the extra-
statutory consideration of those other factors.?

Finally, in construing any statute, a court’s primary goal is

8

to give effect to the legislature’s intent.?® The purpose of the

* Tex. Prop. Code § 41.002(c).
1 d.

*” See Rodriguez v. State, 953 S.W2d 342, 354 (Tex. App. —
Austin 1997, pet. ref’'d).

# |nre Canales, 52 S.W3d 698, 702 (Tex. 2001) (citing Tex.
Gov't Code § 312.005 (2000)).




1999 anendnment was to provide nore certainty to lenders and to
muni ci pal taxing authorities as to the honestead character of
l and.* Continuing to apply theBl akeman factors in addition to the
detailed definition provided by the statute would frustrate this
purpose. The | egislature went as far as to wei gh how many servi ces
a municipality nmust provide (assum ng other predicate conditions
are net) for a honestead to be urban.®* Courts should not preenpt
thi s bal ancing by rewei ghing or adding factors.

Qur interpretation of the statute today is consistent with
that of a noted schol ar of Texas property |aw. Professor MKnight
states that, unlike the 1989 version of section 41.002 which
defined sone honesteads as rural w thout stating that all other
homest eads were necessarily wurban, the 1999 anendnent states
expressly which honesteads are urban and which are rural.? “Under
the statutory anendnents . . . , availability of [the enunerated]
services within a nunicipality makes the honestead urban, but |ack
of anenities allows the rural character of the honestead to be
mai nt ai ned. " %

Havi ng concl uded that the Bl akeman approach can no | onger be

used to distinguish between rural and urban honesteads, we cannot

2 Joseph W McKnight, Family Law. Husband and Wfe, 55 SMU.
L. Rev. 1035, 1053 (2002).

% See Tex. Prop. Code § 41.002(c)(2) (a nunicipality nust
provide three of six |listed services in order for property to be
consi dered urban).

¥ Joseph W MKnight, Family Law. Husband and Wfe, supra, at
1026.

% 1d. (footnotes omtted).



endorse the Perry approach crafted by the bankruptcy court. Under
Perry’'s bifurcated approach, a bankruptcy court could determ ne
that a honestead that is “urban” within the express terns of the
anmended section 41.002(c) is, neverthel ess, not urban based on non-

statutory conmon | aw factors. *®

Thi s cannot be correct. Perry may
have been designed to accommodate Blakeman wth the anmended
statute, but our dispensing with Bl akeman renoves the need to nmake
such an accommodati on. The amended statute is the exclusive
vehicle for distinguishing between rural and urban homest eads.

2. Use of the Property.

Rush Truck al so argues that even if Bouchie s property is not
urban, as defined within section 41.002(c), it still should not
receive the benefit of the honestead exenpti on because the property
is not “used for the purposes of a rural hone” as required by Tex.
Prop. Code § 41.002(b) (2000). Rush Truck does not chal |l enge the
bankruptcy court’s finding that the Bouchie s use the property as
their home. Rather, Rush Truck contends that the bankruptcy court
erred in not requiring Bouchie to show that the land is used for
rural purposes.

Rush Truck is correct only to the extent that the bankruptcy
court was required to determ ne that Bouchie intended to use their
property as a rural hone. Rush Truck goes further, however,
contending that there nust also be a show ng that the | and around

the hone is used for support of the famly. Rush Truck relies

3 perry, 267 B.R at 766-67.
10



primarily on the bankruptcy court’s decision in In re Spencer,®

whi ch held that a property owner seeking to take advantage of the
rural homestead exenption nust denonstrate that the land is used
for agricultural or other rural economc activity to support the
famly. W disagree with Rush Truck and with theSpencer decision
as well. To date, Spencer renmains an outlier, and its anal ysis of
t he honestead exenption has not been adopted by other bankruptcy
judges in the Western District of Texas.*® W agree with the
reasoning in Mtchell: Under Texas honestead law, all that is
required for rural honmestead purposes is that the property be used
as a hone. *

3. Severance of the Property.

Rush Truck alternatively suggests that Bouchie effectively
severed the property into two separate tracts by taking out a
nortgage on only 15 of the 84.557 acres, and that the unnortgaged
portion of the property is thus part of the honestead only if

Bouchie can show that they used it to support their home on the

% 109 B.R 715 (Bankr. WD. Tex. 1989).

% See Inre Mtchell, 132 B.R 553 (Bankr. WD. Tex. 1991).
See al so Pai newebber, Inc. v. Murray, 260 B.R 815, 829 (E. D. Tex.
2001) (noting that Spencer is the only bankruptcy case that focuses
on the “nmeans of livelihood” in determning a rural honestead).

% 1d. at 559. See also Posey v. Bass, 77 Tex. 512, 514, 14
S.W 156 (1890) (stating that “[i]t is the place of the honestead
t hat gives character to it, not the business of the head of the
famly. If it be in the country, it is a rural honestead”);
Franklin v. Coffee, 18 Tex. 413 (1857) (allow ng honestead
protecti on when evi dence showed that property was used as hone and
no evi dence property was being used for econom c support).
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fifteen acres. As Rush Truck cites no authority for this
proposition, it is not adequately briefed and i s therefore waived. *
L. CONCLUSI ON
The Texas legislature in 1999 enacted a detailed test for
classifying homesteads as urban or rural. It is not the place of
the courts to redefine urban and rural honesteads under the guise
of appl yi ng extraneous conmon | aw factors when the | egi slature has
told us which factors to apply. Additionally, for a rural
homestead to qualify for the honestead exenption, it need only be
used as a hone. No nore is required. The bankruptcy court was
correct in exenpting Bouchie’ s honestead. For the foregoing
reasons, we affirm the judgnment of the bankruptcy court as
previously affirnmed by the district court.

AFFI RVED.,

3 L&A Contracting Co. v. Southern Concrete Servs., 17 F.3d
106, 113 (5th Gr. 1994) (waiver for failing to cite authority).
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